The Outer Space Treaty makes it clear that the Moon, along with other celestial bodies, is the 'province of all mankind', with the latter ordinarily understood to exclude state or private appropriation of any portion of its surface. This seems clear. However, there are indeterminacies in the Treaty, and in space law generally, over the issue of appropriation. We point out that these indeterminacies might permit a close approximation to a property claim or some manner of 'quasi-property'. The highly inhomogeneous distribution of lunar resourcse, including the PELs, changes the context of these issues, bringing them into sharper focus. The imminent arrival of multiple players deploying lunar landers (China, Japan, and Google Lunar X-Prize teams, including US and Israel) makes these quasi-property claims a near-term issue.
A Thought Experiment:
We consider a thought experiment in which a Solar radio telescope, operating at low frequencies inaccessible from Earth, is placed at one of the PELs at the lunar South pole for scientific research. The telescope would consist of a single copper wire laid along the several kilometer length of one of the PELs, forming a dipole antenna.
Under the Outer Space Treaty (OST) the operation of this research facility requires non-disturbance by others. Since any electrical equipment would induce noise signals on the dipole, disturbing the experiment, the PEL has to remain unvisited by others. Effectively this establishes a claim of protective exclusion and de facto appropriation. In effect, the operator would need to be compensated in order to give up its use.
Ethical and Policy Considerations:
The possibility of such a near-term appropriation raises some significant issues concerning justice, policy, and the safeguarding of scientific practice on the lunar surface. Can we avoid a "scamble for the Moon", like the 1880s "scramble for Africa" precipitated by the discovery of valuable mineral resources?
If China were to appropriate the PELs first, is that acceptable to the US and the rest of the world? Similarly if the US, or US corporations, appropriate them first, should we expect others to accept that status? Water rights in the American West were largely assigned on a first user basis. This was not necessarily the best rights regime to have chosen. Should rights have a limited duration? Should there be a compensatory regime for those excluded? There is no clear way to reduce the ethical complexity of these issus, but the range of ethical considerations in play do not seem unmanageable. Yet they are neither moot nor easily silenced within the policy and legal discussions that must follow.
Even if we decide on a good ethical framework, how will this be implemented? Who would decide if a scientific research program was valid? (c.f. Japanese "scientific" whaling.) Who would enforce time restrictions, or levy the effective taxes for compensation, and who would receive this compensation? How could such a regulatory regime balance incentives to use lunar resources with safeguards against their unjust exploitation?
We posit that the responsible conduct of scientific activities on the Moon should observe two basic principles implied by and inferred from the OST: 'proportionality' and 'reasonable means.'
Conclusions: Deliberation about the Peaks of Eternal Light may help to sharpen our understanding of questions about property rights in space and may help us to focus on creating workable policy solutions before some fait accompli shocks us into hasty action.
A version of this paper has been published in Space Policy.
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